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. [l]_ Subsequent 10 coumsel receiving the interim judgment setting out the terms of
adjournment on August 15, 2007, the plaintiff moved to reappear seeking instructons on how to

proceed as a result of new information received from the defendents and 10 settle the order made
August 15, 2007 as amended by comments of counsel,

[21  Appearing were the plaintiff, the Province, the O.P.P, A.A.FN., the Shabotr and the

A.0.0, The Auomey General of Canada has indicated that Canada will not be participating in
the injunction motion. :

[3] Counsel for the defendants A.A F.N., the named defendants and Shabot had indicated to
the plaintiff and the court that they would not participate further in this motion and were not
going Yo serve or file any more documents. They would tiot make any submissions in any way at

the injunction hearing commencing on September 20, 2007. However, they then asked 10 make
representations and were allowed to do 50,

[4]  Mr. Potts appeared for the A.0.O. and requested permission to make submissions and to
participate in the next phase of this matier set 1o commence on Septeraber 20, 2007. After
discussion permission was granted snd a new time table for serving and filing documents was
worked out; a new time tablc was agreed upon and is attached as schedule “B” and is to be read
in comjunction with and in addition and as modifying the original case mapagement schedule.

[5] The tenor of the defendants’ comments was to the effiect that they would collectively be
willing to consult and negotiate oo mineral rights sspects and would be amenable to
archeological studies being done in certain circumstances and would discuss that with the parties
in the futurc, Counsel for the A.AF.N. ¢nded by stating that the occupation and denial of access
would contitiue and if there was “an assault on the property by the O.P.P. or anyone clsc, there
were thousands of volunteers who would come to the site from all over on short notice. .. and if
thar happens there will be viofence, but it will not be started by our people.”

[6)  The defendant First Nations have not commenced an action io determine who owns the
lands in question nor have they sought an injunction to delay or stop any activity on the land
until the ownership issue has been decided. Counse]l indicated that am action concerning
ownership would be commenced in the firture.

[7]  Because the defendants are no longer participating, the form of the order regarding the
terms of the adjournment heed not be approved by the defendants but should be circulared
among the other participants that requested status of some sort at the beginning of the motion and
if approval is not forthcoming the matter may be forwarded 1o me for approval.

(8] Further, because the defendanis are no longer participating in the injunction motion and
the A.0.0. are seeking to participate, the tetms of adjournment on conditions need to be
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modified. These new dynaniics require a review of the original facts and the fresh affidavit
material filed by the plaintiff indicating the defendants’ reaction to the terms of adjournment
order. The tests for granting an injunction also need to be considered again.

{91 The fresh affidavit material indicated that the defendants were not going 10 follf:w the
terms of the interim order, were denying access to the plaintiff in any form, would continue to
deny access and basically would flaunt the terms of the order.

[10f The test for the granting of an injunction is set out in RJR MacDonald Inc. v. Canada
(Attorney General), [1994] 1 S.CR. 311 at para, 432. Interlocutory injunctive relief may be
granted when the moving party establishes that,

8. there is a serious issue io be tried with respect 1o an infringement of the moving
party’s rights;

b. the moving party will suffer irreparable harm if an injunction is not granted; and

<. the balance of convenience favevrs granting the relicf sought; that is, the imeparable

harm to be suffered by the moving party is not outweipghbed by the irreparable harm to
the respondent if the. injunction is granted

[11] In appropriate circumstances, the traditional test is modified so that the first criterion
[serious guestion to be tried] is emphasized to the exclusion of the second and third criteria.
Factors that justify a modification of the traditional test include interference with property rights,
breach of statutcs or bylaws and engaging in behaviour that is characterized as civil
disobedience. [See Sharpe, Robert )., Ijunctions and Specific Performance, 2™. Bd. (Canada
Law Book, Toronto, Ont.; 1992) at 4.5%0]

[12] This aspact of the test is necessary to consider at this time and may well be important at
the actual hearing of this injunction motion after all of the material has been filed. It appears that
the two named First Nation defendants are not patent holders [on title]. They are presenty
occupying the subject property and denying access to legal patent holders, be they landowners of
the surface rights only, surface and mineral rights or [egal halders sheltering under patent holders
rights. | make no finding as to the legality of the defendants’ title claims.

{151 The starement noted above from counsel for the defendants causes me concern and I find
as a fact at this time tha representatives of one or both of the defendants are interfering with the
property rights of patent holders, persons ot corpoxations sheltering under the parent holders or
grantees of mineral staking rights or mining leases from the Province, By denving access and
making comments through counsel, the representatives of the defendants are engaging in
bebaviour that i5 clearly threatening and amounts to civil disobedience of a court order.

[14] I am satisfied on the material filed by the plantiff, that there ig a setious igsue o be tried
with respect to the plaintiff's rights in the subject property that have been granted by patent
holders and the Government of Optario. The plamtiff may well suffer irreparable ham if a
remporary interim injunction is not granted as I am satisfied that it may lose its financial backing
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if some progress is not made. I have considered the balance of convenience and whether the
irreperable barm to be suffered by the plaiatiff outweighs the irreparable harm to the defendants
if an interim, injunction is granted. The balance of convenience weighs in favour of the plaintiff
as financing is in jeopardy according w the affidavits filed. Any attendance on the site by the
plaintiff will be in accordance with a carefully itemized list that is designed to create as little

negative impact or irreparable harm as is possible in the circumstances and deals with a topic that
will have to be addressed in any event.

(15] Therefore, after listening to all counsel present, reading the material filed and the law, [
am satisfied that an interim Injunction fssue as it is just and convenient to do so in the
circumstances as they now exist. There will be terms and conditions as follows, namely;

a, An interim junction will issue and a copy of the injunction order will be
posted at the entrancs to the subject property.

b. Any representative of the A.AF.N., Shabot or any one supporting their
pasition or associated with them in any way shal! forthwith immediately
leave the subject property except as otherwise allowed in this order.

e. Frontenac shall have immediate, unfettered and unobstructed access to the
subject property including the field office, access road mnd all of the
identified exploration property and the “Clarendon site”.

d. Any representative of the A.A.F.N., Shabot or any one suppotting their
position or associated with them in any way is hereby resturained from
intecfering with, disrupting or hindering wa any way, directly or indirectly,
the atrendance of Frontemac and its officers, employees, consultants or
agents at or on the private property to which title in fee simpie is owned
by Peter Jorgensen and Peter Kriens and exchusive possession is leased to

Frountenac, said property being described as the Clarendon sitc and part of
the subject property.

e. Purther, any representative of the A.A.F.N,, Shabot or any one supporting
theix position or associated with themt in any way is restrained from
impeding, obstrucing or interfering with, directly or indirectly,
Frontenac’s access 10 the land upon which Frontenae holds mining claitms,
& mining leasc, agreements to explore private property, options to
purchase private property including the mineral rghts or leagehold interest
in private property, the "exploration property” and their movements to or
on the exploration property or access to secondary highways including
Highway 509 in Frontepac County, County/Regional roads including
Ardoch Road or Route 36, tertiary highways. local agcess roads or semi-
permanent roads and trails leading to the exploration property.

£ Further, any representative of the A LA F.N., Shabot or any onc supporting
their position or asgociated with them in any way is restrained from
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distupting or hindering any archaeological work by Frontenac, its officers,
employees or conswitants on cither the Clarendon site or ¢xploration
property and arc Testrained from cowing within 200 m. of any Frontenac
officer, eraplayee or consultant undertaking archaeological work on either
the Clarendon site or the exploration property, with the exception of bona
Jide hunting, trapping or fishing activities during the applicable seasort in
groups of four people or less.

Any representative of the ALA.FN_, Shabot or any one supporting their
position or associated with them in any way are enjoined from removing,
converting, detaining or otherwise interfeting with any personal property
of Frontemac, its officers, employees or consultants employed zat the
Clarendon site or the exploration property. None of the above named
persons will intimidate or threaten in any way Frontenac, its officers,
employees or consultants,

All signs, vehleles, buildings and other paraphemslia erected by any
representative of the A.A F.N., Shabot or any one supporting their pogition
or associated with them in any way after July 1, 2007 shall be removed
fortbhwith within 2 working days of this order.

Frontepac may employ Nick Adams, a2 duly licensed archaeologist’

[consultant] whe shall sttend the property at any time during the time
interval between this order and the injunction hearing on September 20,
2007 in order to determine aboriginal burial sites, significant wapping

lines and any other significant archaeological aspect deemed important by
the cansultant.

There will be an order that any police service or peace officer be and
hereby is authorized to arrest and remove, any person who has knowledge
of this order and who the police gervice or peace officer has reasonable
aud probablc grounds 10 believe is contravening or has contavened the
provisions of any ¢ourt order cancerning the above described lands, and
for preater certainty, such a police service or peace officer retning his or
her discretion to decide Whether 1o arrest of remove any person pursuant to
eny court order concerning this file.

In the event of non compliance with this order in any way, I may be
spoken to on short notice 10 any other identified party 10 these
proceedings.

—

[16] It is important for all concémed to recall that T said in the order concerning the
adjournment that there be continued consnltation a2nd negotiation in good faith between all
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concerned, all ax set out in the 1994 statement of shared objectives that confrontation in any

form sunply should not happen.~ e

Released:  August 27, 2007
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SCHEDULE ‘B’

The parties have agread 1o a ravised timetable as follows:

1.
2

A.0.0. to serve all materials by 10:00 a.m.. August 28, 2007,

Erontenac 1o serve all responding material by 8:00 p.m., August 31,
2007;

Cross-examinations to take place in Yoronto on September 4 and 5,
2007 (except crogs-examination of S. White if necessary OnR
Septermnber 7, 2007);

Frontenac factum due 6:00 p.m., September 11, 2007,

Ontaric and A.0.O. facta due 10:00 a.m., September 14, 2007,

Frontenag reply factum due 2:00 p.m., September 18, 2007.

@3
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